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APPELLANT'S BRIEF.

STATEMENT OF THE CASE.

This cause was commenced in the Superior Court

in and for the City and County of San Francisco, State

of California, and removed to the Federal Circuit

Court upon respondent's petition therefor, as appears

in the title of the came in the hill in equity herein, upon

the ground of diverse citizenship (Tr. pp. q to i c;.) Ap-

pellant moved to remand the cause to the State Court

on the ground that the Federal Court had no jurisdic-

tion (Tr., pp. t8 to 20), which motion to remand was

denied (Tr., p. 26). After said removal respondent

moved the Court for an order that complainant replead

in said action by pleading in separate actions the mat-



ters at law and the matters in equity (Tr., pp. 16-17),

and appellant, in its bill thereafter filed, alleges that it

continues to object to the jurisdiction of the national^

Court (Tr., p. 22). The bill, in substance, alleges

that the respondent and one ISAAC. E. Blake

entered into a contract with each other for the

acquiring, holding and working; of some mining

claims therein named (upon which, it is alleged, said

Blake at the time of said contract owned and held a

contract to purchase from the then owners), and the

division of the proceeds of the working of said mines,

and the assignment by said Blake to said appellant of

all of said Blake's interest in and to said contract with

said De Lamar (Tr., pp. 22 to 39).

SPECIFICATION I.

Appellant specifies that the Circuit Court erred in

exercising jurisdiction over said suit because the same

was removed from the State Court to the Federal Court

upon the ground of diverse citizenship and the suit is

upon an assigned chose in action, and the record does

not contain an averment that the assignor and the re-

spondent are citizens of different States, nor does such

citizenship appear in the record, and the Circuit Court

therefore erred in denving appellant's motion to re-

mand said cause to the State Court (Tr., p. 21).

SPECIFICATION II.

Appellant specifies that the Circuit Court erred in

exercising jurisdiction over said suit.
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ARGUMENT.

Specification I. The suit is one removed from a

State Court (pp. 15 and 22), and is by the assignee

upon an assigned chose in action.

Utah-Nevada Co. vs. Joseph R. De Lamar, No.

1067 of this Court; 133 Fed. Rep., p. 113.

It is not averred in the bill nor in the petition for

removal, and the record does not show that the re-

spondent and the appellant's assi2:nor are citizens of

different States, and therefore the Circuit Court did

not have jurisdiction of said cause, and the Court erred

in denying appellant's motion to remand said cause

(Tr., p. 2t).

Utah-Nevada Co. vs. De Lamar, supra.

Section i of the Tudiciarv Act of 1887-8 (24

Stat. ^53; 2c; Stat. 434).

German etc. vs. Dormitzer, it6 Fed. 471.

THE CIRCUIT COURT ERRED IN EXERCIS-

ING JURISDICTION OVER THE CAUSE.

Independently of the Court's error in denying said

motion to remand, the Circuit Court had no jurisdic-

tion over the cause, even if the Bill in Equitv be con-

sidered as the commencement of a new and independent

suit in Equity in the Circuit Court, because there is no

averment, nor does it appear in the record that appel-

lant's said assignor and said respondent are citizens of

different States, nor that said suit might have been



brought by said assignor in said Circuit Court if ''no

assignment or transfer had been made."

Corbin vs. Co. of Black Hauk, lOi; U. S. 659,

26, 1 136, and decisions therein cited; 124

U. S. 666.

New Orleans vs. Benjamin, 153 U. S. 41 1-425;

38. 764.

Utah-Nevada Co. vs. De Lamar, 133 Fed. 113.

In the case of the Plant Investment Co. (appelalnt)

vs. The Jacksonville etc. Railway Co. et al. (respond-

ents), 152 U. S. 71 ; 38 Law Ed., at page 360, the suit

(commenced in the Circuit Court) was a bill

in equity upon an assigned chose in action by

the assignee, and the Circuit Court sustained a de-

murrer to the bill on the ground, among others, that the

Court had no jurisdiction, and dismissed the suit, and

the Supreme Court, upon apoeal, reversed the decree

of the Circuit Court in the following language:

" It follows that the Circuit Court had no jurisdic-

tion of this case in the name of complainant, but as

the decree below dismissed the bill generally, that

decree is reversed at the cost of appellant, and the

cause remanded with a direction to dismiss the bill

for want of jurisdiction, without prejudice. So or-

dered." (Italics ours.)

See also,

Nelson-Lyon vs. The Perin & G. N. Co., 125,

U. S. 698; 31 Law. Ed. 839.
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The Circuit Court, having no jurisdiction, had no

power to dismiss the bill with costs to respondents.

In re Williams, 120 Fed., at p. 36, and U. S.

Supreme Court ca'ses therein cited.

In the decree herein the court below dismissed the

bill generally with costs to respondent.

The Circuit Court having no jurisdiction to hear, try

or determine said cause or to exercise any jurisdiction

over the same, wx respectfully submit that the decree

should be reversed with costs to appellant and the cause

remanded with direction to the Circuit Court to re-

mand the cause to the State Court.

Respectfuly submitted,

Houx & Barrett,

Solicitors for Appellant.

James G. Maguire,

W. H. Metsox, and

Hiram Johnson,

Of Counsel.




